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STATEMENT OF THE CASE
Nature of the Case
Daryl Reid appeals from the district court's summary dismissal of his
petition for post-conviction relief, and denial of his request for assistance of postconviction counsel.

Statement of Facts and Course of Proceedings
A jury convicted Daryl Reid of one count of rape, one count of
misdemeanor battery, 25 counts of lewd conduct, and 21 counts of sexual
battery. State v. Reid, Unpublished Opinion No. 559, p. 1 (Ct. App. 2011 ). The
district court sentenced Reid to an aggregate term of life in prison with 33 years
fixed.

19.:.

at 1-2. Reid appealed, and the Idaho Court of Appeals affirmed the

district court's judgments of conviction and sentences.

19.:. at 12.

Reid then filed a petition for post-conviction relief. (R., pp. 4-8; see also
Aff. In Supp. of Pet. (augmentation).) In it he alleged constitutional violations
under the Fifth, Sixth, and Fourteenth Amendments. {Id.) Reid also requested
appointment of counsel.

(See Mot. and Aff. In Supp. Of Appt. of Counsel

(augmentation).) The district court denied appointment of counsel. (R., pp. 14,
18-20.) After considering Reid's petition and response (R., pp. 26-31) to the
court's Notice of Intent to Dismiss Petition (R., pp. 14-22), the district court
entered a Memorandum Decision and Order denying the petition (R., pp. 32-37).
Reid now timely appeals. (R., pp. 32, 39-40.)
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ISSUES

Reid states the issues on appeal as:
1.

Whether the district court erred when it summarily dismissed
Mr. Reid's petition for post-conviction relief, failing to
consider the factual allegations made in Mr. Reid's verified
petition when it did so.

2.

Whether the district court erred when it denied Mr. Reid's
motion to appoint post-conviction counsel.

(Appellant's brief, p. 5.)
The state rephrases the issues as:
1.

Has Reid failed to show the district court erred in summarily dismissing his
petition for post-conviction relief where his petition failed to allege a
genuine issue of material fact?

2.

Has Reid failed to show the district court erred in denying his motion to
appoint post-conviction counsel?
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ARGUMENT
I.
Reid Has Failed To Show The District Court Erred In Summarily Dismissing His
Petition For Post-Conviction Relief Where He Failed To Allege A Genuine Issue
Of Material Fact
A.

Introduction
Reid contends the district court erred in summarily dismissing his petition

for post-conviction relief.

(Appellant's brief, pp. 6-10.) According to Reid, his

petition's allegations, taken as true, support the existence of genuine issues of
fact that he is entitled to relief.

(Appellant's brief, p. 6-10.) However, Reid's

allegations are wholly unsubstantiated, and conclusory at best; under applicable
legal standards, there is no basis to take them as true, thus the allegations fail to
support the existence of a genuine factual issue.
B.

Standard Of Review
When reviewing a district court's summary dismissal of a petition for post-

conviction relief, the appellate court applies the same standard as that applied by
the district court.

Ridgley v. State, 148 Idaho 671, 675, 227 P.3d 925, 929

(2010). Petitions for post-conviction relief under Idaho's Uniform Post-Conviction
Procedure Act, I.C. § 19-4901 et seq., are governed by Idaho's Rules of Civil
Procedure.

kl at 674,

227 P.3d at 928 (citation omitted). But to avoid dismissal,

a petition must state more than that required under Rule 8(a)(1 ).

kl

It must

provide specific grounds on which the application is based, along with admissible
supporting evidence.

kl

at 675, 227 P.3d at 929 (citation omitted); I.C. § 19-

4903.
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The district court may, on a party's motion or its own initiative, dismiss a
petition for post-conviction relief without a hearing. I.C. § 19-4906; Ridgley, 148
Idaho at 675, 227 P.3d at 929. The procedure for such summary dismissal is
equivalent to that for a summary judgment motion under I.R.C.P. 56. Ridgley,
148 Idaho at 675, 227 P.3d at 929 (citation omitted).

Thus, dismissal is

appropriate on determination that no "genuine issue of fact exists based on the
pleadings, depositions and admissions together with any affidavits on file."

kl

The court will regard petitioner's undisputed factual allegations as true, id.
(citation omitted), and "will liberally construe the facts and reasonable inferences
in favor of the non-moving party," Charboneau v. State, 144 Idaho 900, 903, 174
P.3d 870, 873 (2007) (Charboneau II). However, the court need not accept
"mere conclusory allegations[ ] unsupported by admissible evidence, or the
applicant's conclusions of law."

Ridgley, 148 Idaho at 675, 227 P.3d at 929

(citation omitted). The verified facts in the petition must be those "within the
personal knowledge of the applicant," and any affidavits, record or other
I.C. § 19-4903.

supporting evidence must be attached.
C.

Reid's Allegations Are Conclusory And Otherwise Unsubstantiated
Reid's petition failed to satisfy the requirements of I.C. § 19-4903.

Although allegations in the petition and in Reid's supporting affidavit are verified
by him (Appellant's brief, p. 9), they are not within Reid's personal knowledge.
I.C. § 19-4903. Reid's claims are all based on allegations of collusion by state's
witnesses.

(R., pp. 4-8, 26-31; Aff. In Supp. of Pet. (augmentation).)

The

allegations lack any independent verification, save for Reid's self-serving
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conclusory assertions, and there is no indication how or why Reid is in a position
to substantiate them. On this appeal, Reid fails to show that the Court should
accept the petition's conclusory allegations as true.
Without those allegations, there is no genuine issue of fact warranting a
hearing on Reid's petition. Accordingly, the district court correctly granted the
state's motion for summary dismissal.
D.

Reid Fails To Make A Valid Ineffective Assistance Of Counsel Claim
Reid contends the district court erred in dismissing his ineffective

assistance of counsel claim.

(Appellant's brief, p. 10.)

In support of this

argument, Reid asserts that the state's trial witnesses tailored their testimonies,
thus infringing on his right to a fair trial. (Appellant's brief, p. 9.) Missing is a
factually supported connection between the alleged violation of his right to a fair
trial, and performance by his counsel.
To establish a claim of ineffective assistance of counsel, a petitioner must
show both that his counsel performed deficiently, and that his defense was
prejudiced as a result.

Ridgley, 148 Idaho at 675, 227 P.3d at 929 (citing

Strickland v. Washington, 466 U.S. 668, 687 (1984)).

Reid argues, without

specificity, and with only conclusory allegations, that his counsel failed "to ensure
Mr. Reid's trial was fair when he knew that the prosecution witnesses were
synchronizing their testimony."

(Appellant's brief, p. 10.)

Given this lack of

specificity, Reid fails to satisfy his burden of showing his counsel performed
deficiently. Absent an identified performance deficiency, Reid also fails to satisfy
the second element, that this unspecified deficiency prejudiced the outcome of
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his case.

The record thus supports the district court's summary dismissal of

Reid's ineffective assistance of counsel claim.

11.
Reid Has Failed To Show The District Court Erred In Denying His Motion To
Appoint Post-Conviction Counsel
Reid asserts that the district court erred in denying his motion to appoint
post-conviction counsel, filed contemporaneously with his petition. (Appellant's
brief, pp. 11-13.) However, Reid fails to satisfy his burden of showing error.
"If a post-conviction petitioner is unable to pay for legal representation, the
trial court may appoint counsel at public expense." I.C. § 19-4904; Judd v. State,
148 Idaho 22, 24, 218 P.3d 1, 3 (2009). Whether to appoint counsel is in the
court's discretion.

Melton v. State, 148 Idaho 339, 341, 223 P.3d 281, 283

(2009) (citation omitted). Before denying a petition on the merits, the court must
first determine, upon careful consideration of the request for representation, if
petitioner is entitled to court-appointed counsel.

kL. at 342,

223 P.3d at 284. For

this, "the trial court should determine if the petitioner is able to afford counsel."
Charboneau v. State, 140 Idaho 789, 793, 102 P.3d 1108, 1112 (2004)
(Charboneau I).

The court must also determine whether petitioner could

"properly allege the necessary supporting facts," if given notice of the court's
intent to dismiss, and "an opportunity with counsel."

kL.

The court should

appoint counsel if the petition's allegations show "the possibility of a valid claim
such that a reasonable person with adequate means would be willing to retain
counsel to conduct a further investigation into the claim." Melton, 148 Idaho at
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342, 223 P.3d at 284 (quoting Swader v. State, 143 Idaho 651, 654-55, 152 P.3d
12, 15-16 (2007)).
As discussed in the prior section, Reid's petition contained only
conclusory assertions; there were simply no substantiated allegations. (See R.,
pp. 4-8, 26-31; Aff. In Support of Pet. (augmentation).) The district court gave
notice of its intent to dismiss Reid's petition. (R., pp. 14-23.) In his response,
Reid included no allegation to support the possibility of a valid claim. Noting that
the only supporting affidavit was that signed by Reid, the district court concluded
there were no genuine issues of material fact. (R., pp. 35-36.) Given the record
on appeal, there is no basis to conclude a reasonable person with sufficient
means would retain counsel to further investigate Reid's claims.

See Melton,

148 Idaho at 342, 223 P.3d at 284 (citation omitted). Thus, Reid fails to show
error in the district court's denial of his request for counsel.
CONCLUSION
The state respectfully requests that the Court affirm the district court's
denial of Reid's petition for post-conviction relief.
DATED this 10th day of April, 2013.
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